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must be joined as a nominal plaintiff or defendant. Solte v. Karren (1917, Tex. 
Civ. App.) 191 S. W. 600; Thompson v. Southern Lumber Co. (1914) 113 Ark. 
380, 168 S. W. 1068; contra, Lindsey v. Danville (1873) 46 Vt. 144. The prin- 
cipal case could be supported on this ground alone. It is believed, however, 
that as the wife's action was for injuries and the husband's for loss of service, 
the causes of action cannot be considered identical, although both are based on 
the same facts. See Fish v. Vanderlip (1915, N.Y.) 170 App. Div. 780, 156 N. Y. 
Supp. 38; Bradshaw v. Lancashire etc. Ry. Co. (1875, C. P.) L. R. 10 C. P. 189. 
If the act of the defendant injures two primary rights of the plaintiff, it is usu- 
ally held that the latter may maintain two different actions. Brunsden v. Hum- 
phrey (1884, C. A.) 14 Q. B. D. 141; Reilly v. Sicilian Asphalt Co. (1902) 170 
N. Y. 40, 62 N. E. 772; contra, King v. Chicago, M. & St. P. Ry. Co. (1900) 
80 Minn. 83, 82 N. W. 11 13. A fortiori, when the rights violated belong to 
different parties. See Mahoning Valley Ry. Co. v. Van Alstine (1908) 77 Oh. 
St. 395, 83 N. E. 601. The doctrine of res judicata was established to protect 
a wrongdoer against vexatious suits, "nemo bis vexari debet pro una et eadem 
causa"; applied for that purpose it is very beneficial, but it should not be used 
to relieve the plaintiff from proving his case. 



Torts— Right of Privacy— Exhibiting Moving Picture of Plaintiff With- 
out Her Consent.— While the plaintiff was in the defendants' store purchasing 
goods, the defendants without her knowledge caused moving picture films of 
her face and figure to be taken, and later procured the films to be enlarged and 
exhibited in a moving picture theatre to advertise their wares. The plaintiff 
alleged that all this was done without her consent and that it caused people 
to believe that she had for hire permitted her picture to be taken and used as 
a public advertisement. The answer was a general denial. No proof of 
special damages was offered and the trial court sustained a demurrer to the 
evidence. Held, that the defendants' acts were a violation of the plaintiff's 
right of privacy and entitled her to recovery without proof of special damage. 
Kunz v. Allen (1918, Kan.) 172 Pac. 532. 

See Comments, p. 269. 



Unfair Competition— Similarity in Appearance of Product— "Shredded 
Wheat" Case.— The plaintiff corporation manufactured a shredded wheat 
biscuit of a peculiar size, form, color and appearance, which had become well- 
known to the public as coming from a single source. It owned patents covering 
the same. On the expiration of the patents, the defendants began to manu- 
facture and sell wheat biscuits of exactly the same size, shape and appearance, 
but put up in a distinctive package. Restaurants sold the biscuits to patrons 
who did not see the original package. Held, that the plaintiff was entitled to 
have the defendant mark each biscuit intended for ultimate sale outside the 
package with some mark which would enable the purchaser readily to distin- 
guish it from the plaintiff's product, unless after a probationary period of six 
months the defendant could show that such marking was not commercially 
practicable. Ward, J., dissenting. Shredded Wheat Co. v. Humphrey Cornell 
Co. (1918, C. C. A. 2d.) 250 Fed. 960. 

The law relating to "unfair competition" is quite modern. No reference to 
it will be found, for example, in the early editions of such works as Pollock's 
Law of Torts. The harm sought to be prevented is not competition, but induc- 
ing persons to buy the defendant's goods by representations that they are the 
plaintiff's. Accordingly all that a plaintiff can ask is that, so far as is con- 
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sistent with the defendant's fundamental privilege to make and sell what he 
chooses, precautions shall be taken to prevent confusion as to the source of the 
product. Elgin National Watch Co. v. Illinois Watch Case Co. (1900) 179 
U. S. 665, 21 Sup. Ct. 270 ("Elgin" watches) ; Samson Cordage Works v. 
Puriton Co. (1915, C. C. A. 6th) 211 Fed. 608 (window cords). If there is 
evidence of positive confusion as to source, caused by the imitation of the 
plaintiff's product either as to name, shape, color or appearance, equity will 
compel a defendant to take such precautions as will afford the maximum 
amount of protection to the plaintiff and the minimum amount of limitation on 
defendant's freedom of trade. Standard Paint Co. v. Trinidad Asphalt Mfg. 
Co. (19") 220 U. S. 446, 31 Sup. Ct 456 ("Rubbero" goods) ; Garret & Co. 
v. Sweet Valley Wine Co. (1918, N. D. Oh.) 251 Fed. 371 ("Virginia Dare" 
wines). Where the confusion is due to imitation of the product itself great 
difficulty often arises in the application of this doctrine, for a change in appear- 
ance of the article may be impossible without a destruction of its function. In 
such case the courts, ever jealous of creating a perpetual monopoly, refuse to 
grant the plaintiff any relief. Marvel Co. v. Pearl (1914, C. C. A. 2d) 133 Fed. 
160 ("Whirling" spray syringe) ; Diamond Expansion Bolt Co. v. U. S. Expan- 
sion Bolt Co. (1911, N. Y.) 177 App. Div. 554, 164 N. Y. Supp. 443 (bolts and 
shields). A fortiori is this true where the connotation as to source has been 
built up under the protection of a patent and the patent has expired. Daniels 
v. Electric Hose Co. (1916, C. C. A. 3d) 231 Fed. 827. However, where the 
appearance of the article may be changed without destroying its usefulness 
for the purpose intended, the courts will not hesitate to compel the defendant 
so to distinguish his product as to cause the least possible confusion. Yale & 
Towne Mfg. Co. v. Adler (1907, C. C. A. 2d) 154 Fed. 37 (locks) ; Ruchmore 
v. Manhatten Screw Co. (1908, C. C. A. 2d) 163 Fed. 939 (auto-lamps) ; Coca 
Cola Co. v. Gayola Co. (1912, C. C. A. 6th) 200 Fed. 720 (beverage). It is 
submitted that the principal case properly placed upon the defendant the bur- 
den of showing that the placing of a distinguishing mark upon the product was 
not commercially feasible and would result in destroying his ability to compete 
with the plaintiff. It should be noted that Hough, J., who concurred in the 
result, expressed the view that the plaintiff would be entitled to have distin- 
guishing marks placed upon the defendant's product even though that would 
make it commercially impossible for him to compete. 



Vendor's Liens— Unliquidated Claims— Breach of Contract to Support 
Grantor.— A father conveyed to his daughter a farm, taking in exchange her 
promise to care for and support him until death and to pay his funeral 
expenses. The daughter did none of these things. In a suit against the 
daughter the administrator of the father asked not only for a personal judg- 
ment but also for the enforcement of an equitable lien on the land in question 
to secure the payment of the amount to be found due for breach of the con- 
tract. Held, that the administrator was entitled to the relief asked. Zoeller v. 
Loi (1918, Ind.) 120 N. E. 623. 

As the daughter never performed any part of her agreement, the father 
would in many states have been entitled in equity to have the land restored to 
him and to an accounting of rents and profits. McClelland v. McClelland 
(1898) 176 111. 83, 51 N. E. 559; Lowman v. Crawford (1901) 99 Va. 688, 40 
S. E. 17. This is on the ground that where a defendant has wholly repudiated 
or violated his contractual duty to the plaintiff, equity deems it only fair that 
restitution in specie should be decreed. Other jurisdictions deny relief, on the 
ground that the remedy for breach of contract is adequate. Gardner v. 
Knight (1899) 124 Ala. 273, 27 So. 298; Anderson v. Gaines (1900) 156 Mo. 



